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STATEMENT OF EVIDENCE OF GERARD MATTHEW WILLIS 

1 My full name is Gerard Matthew Willis.  

2 I am a director of Enfocus Ltd, a resource management consultancy based in 

Auckland.  I have practiced as a planner and resource management specialist 

for the past 32 years.   

Qualifications and experience 

3 I hold a Bachelor of Regional Planning (Hons) degree from Massey University 

and am a full member of the New Zealand Planning Institute (NZPI). 

4 I am an accredited decision-maker under the Ministry for the Environment’s 

Making Good Decisions Programme.  In 2017 I was awarded the NZPI 

national award for Best Regional or District Plan.  In 2018 I received the 

Commonwealth Association of Planners’ award of Excellence for Outstanding 

Planning Achievement in the Commonwealth. 

5 My previous experience includes working in policy and regulatory planning 

roles in local government both in New Zealand and in the United Kingdom.  I 

also spent a considerable part of my early career in central government roles 

including as a senior policy analyst at Ministry for the Environment (MfE) and 

environment adviser to the Minister for the Environment.    

6 Since 2001, I have been a planning and environmental consultant, establishing 

my own practice in 2002.  In that capacity I have acted for a number of 

district and regional councils on planning issues and provided advice to 

companies, iwi trusts and government agencies.  Of note, over recent years, I 

have advised five different regional councils on the development of regional 

policy statements and/or regional plans (in whole or part).  

7 I have also been, and continue to be, involved in reform of freshwater 

management at the national level: 

7.1 I was previously engaged by MfE under the Sustainable Water 

Programme of Action to advise on alternatives to first-in-first served 

allocation regimes and on barriers to tradable permits. 

7.2 In 2010 I was engaged by MfE to assist in the New Start for 

Freshwater Programme with specific involvement in water governance 

issues. 

7.3 In 2013 I was engaged by MfE to draft amendments to the National 

Policy Statement for Freshwater Management (NPSFM), including the 

incorporation of the National Objectives Framework.  

7.4 In 2016 I was engaged by MfE to provide independent comment on 

the workability of the proposed changes to the NPSFM. 

7.5 In 2018 I was contracted to MfE on a, part time basis as a member of 

the cross-agency Water Taskforce, established to implement the 
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Government’s water reform programme. Since that time, I have been 

engaged on a number of NPSFM and National Environment Standard 

for Freshwater (NESF) implementation issues. 

8 My relevant experience also involves the preparation of planning evidence for 

hearings in relation to water quantity and/or quality matters in respect of 

Horizons One Plan, Variation 6 and Plan Change 1 to Environment Waikato’s 

Regional Plan, Proposed Change 6A to the Otago Regional Plan, the Gisborne 

Regional Freshwater Plan, the Southland Regional Water and Land Plan, Plan 

Changes 9 and 10 to the Bay of Plenty Natural Resources Plan, the Northland 

Regional Plan, the Wellington Natural Resources Plan and, in Canterbury, the 

Proposed Hurunui and Waiau Rivers Regional Plan, the Canterbury Land and 

Water Regional Plan (CLWRP), including Variations (now Plan Changes) 1 and 

2 and Plan Changes 3, 5 and 7 to the CLWRP 

9 I am familiar with proposed Plan Change 9 (PPC9) to the Hawkes Bay 

Regional Resource Management Plan (HBRRMP) to which these proceedings 

relate. 

SCOPE OF EVIDENCE 

10 This evidence addresses the water take provisions of PPC9 as they affect the 

operations of Lowe Corporation Limited’s (LCL) animal by-product processing 

sites, being: 

10.1 Graeme Lowe Hastings (GLH), Tomoana, 501 Coventry Road, Hastings; 

10.2 Tomoana Pelt Processors (TPP), Whakatu, Hastings; 

10.3 Whakatu, Hastings [not currently used for processing]; and 

10.4 Pandora (not currently used for processing) and Awatoto sites within 

Napier City (both connected to the Napier municipal water supply 

network). 

11 In particular, it addresses the provisions governing the take and use of 

groundwater from the Heretaunga Plains aquifer which either directly or 

indirectly supplies all LCL’s sites.  Those PPC9 provisions include: 

11.1 Objective 16 

11.2 Policies 36, 37, 39, 50 and 52 

11.3 Rule 9 

12 I have included a marked-up version of the proposed amendments to PPC9 

that are relevant to LCL’s submissions with the body of my evidence. This mark-

up shows the proposed PPC9 provisions in underlined font with my suggested 

amendments in underlined blue font.  Any text in underlined red font is that 

proposed by the section 42A report (s42A Report) that I support. 
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13 Although this is not a Court hearing, I have read the Environment Court’s Code 

of Conduct for Expert Witnesses, and I agree to comply with it.  My 

qualifications as an expert are set out above.  I confirm that the issues 

addressed in this brief of evidence are within my area of expertise, except 

where I state I am relying on what I have been told by another person.  I have 

not omitted to consider material facts known to me that might alter or detract 

from the opinions expressed. 

EXECUTIVE SUMMARY 

14 My evidence addresses those provisions of PPC9 that would prevent LCL 

gaining replacement consents for its three self-supplying industrial sites on 

conditions that would enable the continuation and further development of those 

sites for their efficient use. 

15 I support a planning response that would phase-out groundwater over-

allocation in the Heretaunga Plains in accordance with the NPSFM.  However, I 

do not consider that to be necessarily inconsistent with allowing for LCL to take 

and use water in quantities that exceed current use.  The NPSFM’s obligation is 

to avoid (and phase out) overallocation at the water body scale, not to stop 

any existing user increasing water take. 

16 I consider that the differentiated approach whereby industry supplied with 

water from municipal water supply networks may be able to grow their water 

take but industry not so supplied may not, is not justifiable in resource 

management terms.  That is especially so where there is a common source of 

water.   I also note the requirement under Policy 3.3 of the NPSUD for the 

regional council to provide development capacity to meet industrial demand.  

That requirement does not distinguish between providing new industrial land 

served by municipal water supply networks, and allowing for the expansion of 

existing sites and/or sites that are self-supplied with water. 

17 While I accept that a replacement take above actual and reasonable levels is 

a discretionary activity and not prohibited, I consider that the policy 

framework is such that it would be very difficult to secure consent for such a 

take. 

18 Accordingly, my evidence supports amendment to Policy 50 that would allow 

for growth in water take provided: 

18.1 Any growth is within previously consented quantities 

18.2 The abstractor is a regionally significant industry (which I define) 

18.3 Good industry practice in water use efficiency is demonstrated 

19 Further I think it relevant to consider patterns of water use of the applicant 

across the Heretaunga Plains and not simply at the single application site. 
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20 I also propose a change to the definition of ‘actual and reasonable’ use so that 

it applies to the maximum (rather than average) use over the period May 

2010 to May 2020. 

21 I support recommendations of the s42A Report that: 

21.1 Remove the presumption in Policy 52 that efficiency gains will always 

be possible; and 

21.2 The proposal to delete Policy 39 (flow maintenance) as notified and 

replace it with a new policy that describes the process the Regional 

Council will go through to design and implement a stream augmentation 

scheme. 

RELEVANT PLANNING INSTRUMENTS AND OTHER PRELIMINARY 

MATTERS 

22 The key planning instruments relevant to the consideration of PPC9 are listed in 

Section 8 of the Section 42A (s42A) Report.  My assessment of the relevant 

instruments accords with that set out in the s42A report. My interpretation of 

those planning instruments and their application to PPC9 also accords with that 

of the s42A report unless otherwise stated in this evidence. 

23 Of direct relevance to LCL's interests, PPC9 must "give effect" to the NPSFM1 

and the National Policy Statement on Urban Development (NPSUD). The 

Hawkes Bay Regional Council must also give effect to the Hawkes Bay 

Regional Policy Statement, which is incorporated within the HBRRMP. For those 

reasons, I consider those instruments the most relevant to the planning 

assessment and hence they feature most in the planning analysis that follows.   

LCL’S GROUNDWATER TAKES 

24 LCL’s Tomoana and Whakatu sites hold various resource consents to take 

groundwater.  These are: 

24.1 GLH Tomoana - Consent WP110491T (renamed AUTH-119919-04). 

Granted April 2013. Expires 31 May 2023. 

Take and use of water from well no. 4376 (100 diameter) and from two 

coupled together wells, being well Nos 125629 (100mm diameter) and 

15908 (150mm diameter), to use in a tannery/hide processing plant and 

for the irrigation of 2.2 hectares. 

Maximum rate 80 l/s 

Maximum 28 day volume is 73,965m3 

Maximum yearly volume 725,000m3 

 
1 Note that the question of which NPSFM (2020 or 2017) must be given effect to is 
addressed in legal submissions.  My planning approach to apply the NPSFM 2020 
where it is within scope of submissions to do so and the necessary processes (as set 
out in the NPSFM) have been followed and the necessary information is available.  
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The actual annual water take under this consent is shown in figure 1 

below 

 

Figure 1 – Water take from the GLH processing site 

24.2 TPP Johnston Way, Whakatu – Consent WP040553Ta. Granted 22 

September 2005.  Expires 31 May 2025 

Take and use water from well No. 1022 (200mm diameter) to use in a 

pelt processing factory. 

Maximum rate 48 l/s 

Maximum 28 day volume is 80,000m3 

Maximum yearly volume 978,000m3 

 

Figure 2 – Water take from the TPP processing site 

Note orange line is the adjustment made to recognise metering installation fault that 

was not detected until 2014 

24.3 Whakatu – Consent WP090079T (renamed AUTH117938-04).  

Granted 20 April 2009. Expires 31 May 2025. 
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Take and use of water from well no.5848 (200mm diameter) to provide 

to for a ‘wet industry’ type activity, and for irrigation of landscaping and 

plantings. 

Maximum rate 40 l/s 

Maximum 7 day volume is 24,150m3 

Maximum yearly volume 1,225,750m3 

 

Figure 3 – Water take from the Whakatu site (for site preparation)  

25 The Whakatu site is currently vacant.  The water use indicated in Figure 3 

above has been associated with the preparation of the site for future industrial 

development. 

26 LCL’s Pandora processing is within the Napier municipal water supply network 

area and has previously been supplied with such water.  I understand that this 

tannery plant was acquired by LCL around 8 years ago but was ‘mothballed’ 

in 2019 as part of LCL’s strategy of consolidating hide processing at its GLH 

site.  Accordingly, water use on this site has reduced to site maintenance levels.  

The facility is maintained as a “back up” option if needed to support the 

Hastings tannery. 

27 The Awatoto site operates a tannery as a joint venture between LCL and 

Taranaki By-Products.  It is supplied by the Napier City Municipal water 

supply network. 

LCL’s primary concerns with PCC9 

28 I understand that LCL’s fundamental concerns with PPC9 are that: 

28.1 It should be able to replace the groundwater take consents upon their 

expiry to allow for the continued operation of the regionally significant 

by-product processing sites. 

28.2 The replacement consents should provide for increases in water take 

from recent usage (but should not exceed previously consented 

volumes). 
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29 The rationale for this request is that: 

29.1 The approach of limiting existing abstractors to recent past usage is 

only rational and fair if you assume industrial water use across the 

aquifer reflects ‘steady state’ business mode.  It disadvantages 

industries that are part way through strategic realignment of 

processing capacity for production efficiency/business optimisation 

reasons that was enabled by existing consents but would be curtailed 

by the provisions now proposed.  That is the situation LCL faces; and  

29.2 It is inconsistent and irrational to provide for water consumption growth 

by industries connected to municipal water supply but constrain water 

use by industries that supply their own water (‘self-supplied’ users).  This 

is particularly true when there is a common source of both municipal 

water and water taken by self-supplied industry.  That is the situation 

with the Heretaunga Plains aquifer. 

29.3 Imposing the constraints proposed by PPC9 on groundwater take by 

self-supplied industry will likely lead to perverse outcomes.  

Incentivising concentration of processing capacity at Pandora, or some 

other new municipally supplied site might, for example, result in 

greater overall water use, exacerbate risk to water quality outcomes in 

the Ahuriri estuary (in the case of Pandora), and would not capture the 

economic/efficiency advantages that LCL’s strategy seeks to achieve. 

30 From Mr Lowe’s evidence, I understand that LCL has very low confidence that 

further water use efficiencies can be found at its Tomoana and Whakatu sites 

sufficient to provide the necessary headroom for growth.  I understand that the 

TPP site is a member of the international industry body, the Leather Working 

Group, and has already made efficiency gains to meet the water efficiency 

standards required by that Group.  While the GLH site is not yet a member of 

the Leather Working Group I note Mr Lowe’s evidence that LCL believes that 

the site has a good level of water use efficiency. 

 

POLICY FRAMEWORK GOVERNING REPLACING CONSENTING 

OF LCL SITES 

31 The water quantity objectives are set out in Objectives 16-19.   

Objective 16 

32 The priorities to be met by the water allocation regime are described in 

Objective 16.  This priority list places essential needs of people first (after 

providing for the needs of the water body itself), followed by domestic, marae 

and papakāinga and “municipal supply so that existing future demand as 

described in HPUDS (2017) can be met”. 

33 I understand this to mean that industrial activities (current or future) supplied 

with water from a municipal water supply network will continue to get access 

to water for current and future needs ahead of existing industrial and 
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commercial uses not connected to municipal water supply networks (and 

primary production). 

LCL Submission on Objective 16 

34 The LCL submissions opposed this objective for the reasons set out paragraph 

29 above. 

35 I agree that the objective is inappropriate.  In my opinion, the prioritisation of 

industries connected to municipal supplies over industries not connected, 

appears based on convenience rather than any compelling resource 

management reasoning2. In my opinion, an industry providing employment and 

contributing significantly to the well-being of the community is equally valuable 

and deserving of priority whether it is municipally connected or not.  The 

distinction made in Objective 16 favours some on the basis of historical 

happenstance (decades-old site selection and public infrastructure investment 

decisions) not on current resource management considerations. 

36 Accordingly, the LCL submission sought an amendment to Objective 16 to 

provide self-supplied regionally significant industry with equal priority to 

industry supplied by a municipal water supply network. 

37 The Section 42A Report does not specifically address this submission point. 

38 I discuss this matter more fully by reference to the relevant planning 

framework from paragraph 0. 

Policies 36 and 37 

39 Policy 36 addresses groundwater abstraction from the Heretaunga Plains.  

Amongst other things, it records a strategy of not allowing any new use and 

reducing the level of existing use. 

40 Similarly, Policy 37 refers to managing the Heretaunga Plains as “an over-

allocated management unit and preventing any new groundwater allocation”.   

41 Policy 37 also adopts an interim allocation limit of 90Mm3 per year “based on 

actual and reasonable water use prior to 2017”.  It states that when considering 

consent applications it will: 

“apply an assessment of actual and reasonable use that reflects land use 

and water use authorised in the ten years up to August 2017 (except as 

provided by Policy 50)”. 

42 I understand this to mean that 90Mm3 is the cumulative groundwater volume 

estimated to have been taken prior to 2017 and that “interim allocation” will 

be achieved by ensuring that existing individual abstractors have their 

allocations reduced to the pre 2017 levels when those consents are replaced 

 
2 In previous regional plan processes I have been involved in, this has been justified by reference 
to the difficulty (conceptually and practically) in separating water for domestic use (with human 
needs being a clear and agreed priority) from industrial use when supplied by a municipal 
supply network. 
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or reviewed.  An exception is made for municipal and papakāinga water 

supply. 

43 I address the question of how the actual and reasonable test should apply 

from paragraph 86 of this evidence. 

Policy 50 

44 Policy 50 states that: 

“In making decisions about resource consent applications for municipal 

and papakāinga water supply the Council will ensure the water needs of 

future community growth are met within water limits and; 

a) Allocate water for population and urban development projections for 

the area according to estimates provided by the HPUDS (2017) to 

2045; …” 

45 This policy appears to mean that not just is municipally supplied industry not 

required to be clawed back to reflect the 2007-2017 take level, but the 

municipally-supplied industrial sector as a whole can expand its water use if 

that is accordance with Heretaunga Plains Urban Development Strategy 

(HPUDS) projections. In other words, the policy implies that future community 

growth is dependent entirely on growth within the areas identified by HPUDS. 

46 It also implies that ‘headroom’ will be created by the self-supplied industrial 

and agricultural sector to allow growth by the municipally-supplied users3. 

LCL submission on the Heretaunga Plains groundwater policy 

framework 

47 LCL submission sought to amend Policy 50 by adding a new part (aa) as 

follows: 

Allocate water for the operational needs of existing and future regionally 

significant industry not supplied as part of a municipal water supply based on 

existing and likely demand for that purpose, while requiring water use by 

regionally significant industry to meet or exceed best industry practice, 

including for efficiency of water supply and water use.  

48 The limiting of the provision to ‘regional significant industry’ (which the 

submission sought be defined) was aimed at providing maximum economic 

benefit without opening the provision up to more than a small number of 

existing large users who are particularly important to the health and well-

being of the Heretaunga Plains community. 

 
3 Although I acknowledge that Policy 50 also requires management plans and 
industry good practice targets will be used to manage demand within reticulated 
areas – something that in theory at least could contribute to the creation of 
‘headroom’. I have not seen any evidence of the expected reductions that are 
expected from such measures. 
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The Section 42A Report 

49 The s42A Report notes but does not specifically address the LCL submission 

point. 

50 The issues are generally discussed at paras 1233 - 1240 and 1634 – 1640 of 

the s42A Report.  It is not entirely clear to me from reading those parts of the 

s42A report what the rationale is for providing for the continuance and growth 

some industry, but not for others. 

51 The s42A report refers to the NPSFM integrated management policy and the 

NPSUD noting territorial authorities’ obligations to provide for future growth 

and that “reallocating [water take] consents based on actual historical water use 

could impede Hastings District Council and Napier City Council in fulfilling these 

obligations”. 

52 It goes on to suggest that Objective 16 “largely aligns with the NPSFM2020 

hierarchy of obligations and specifically prioritises water for domestic supply 

after the essential needs of people”. 

PLANNING EVALUATION: PROVIDING SELF SUPPLIED 

INDUSTRIAL WATER USERS LESSER ACCESS TO WATER THAN 

MUNICIPALLY CONNECTED INDUSTRIAL WATER USERS  

53 In my opinion the s42A report has not given full and proper consideration to 

the relevant planning instruments on the question of water supply to existing 

regionally significant industries.  I provide my own analysis as follows. 

Applicability of the national policy framework  

 

NPSFM and TMOTW 

54 The hierarchy of obligations is a part of the NPSFM’s overriding concept of Te 

Mana o te Wai and is repeated as the objective of the NPSFM.  It prioritises: 

54.1 First, the health and well-being of the water bodies and freshwater 

ecosystems; 

54.2 Second, the health needs of people (such as drinking water); and 

54.3 Third, the ability of people and communities to provide for the social, 

economic and cultural well-being now and in the future. 

55 I do not read anything into that hierarchy that suggests that some industry 

should, in effect, be accorded a fourth priority by virtue of being self-supplied 

by water. 

56 In short, I do not think TMOTW is of great assistance in resolving this matter.  

But it certainly does not support the approach proposed.  If anything, because 

of the potential consequences arising from spatially differentiated access to 

water, the outcomes for the health and wellbeing of water and the 

environment generally could in fact be more at risk as discussed in paragraph 

62. 



  12 

 

 

Integrated management under the NPSFM and the NPSUD 

57 As noted above, the s42A report refers (at para 1234) to the NPSFM’s policy 

on integrated management.  As I understand it, it reaches the conclusion that 

PPC9 should not impede district councils’ fulling their obligations to provide for 

future growth under the NPSUD.   

58 That conclusion is used to, in effect, support PPC9’s differentiated treatment of 

industrial activities as described earlier.   

59 The s42A Report (paragraph 1389) also characterises municipal consents as 

enabling staged development.  This is given as a reason some form of 

exception should be made for those consents.  However, I consider that 

consents held for the GLH and Whakatu sites are of precisely the same nature.   

That is, they were sought as granted enabling the long-term restructuring of 

LCL’s processing capability which could only occur over time in a staged 

manner.  That has been occurring over recent years as previously discussed.  

60 In my opinion, the s42A report evaluation represents an over simplification of 

the higher order planning policy direction. 

61 Two issues are relevant.  First, Policy 3.5 of the NPSFM does not prefer one 

form of growth (expansion of municipally supplied industry) over another 

(growth of existing self-supplying industry).  Accordingly, it is a very “long 

bow” to draw to suggest that its reference to encouraging “the coordination 

and sequencing of regional or urban growth” supports providing access to 

water for municipally supplied industrial growth but not for the continuance 

and growth of existing industry. 

62 More fundamentally, the concept of integrated management requires the 

broad assessment of downstream (both spatially and temporally) effects.  As 

discussed by Mr Lowe, the medium to long term consequences of the allocation 

preference to municipally supplied industry might well be the relocation of 

existing processing activity into existing or new sites within the urban 

reticulated area.  The consequence of this for the environment cannot be known 

but I note from the evidence of Mr Lowe that Napier City Council has 

previously expressed concern about the discharge of stormwater from the 

Pandora site and the effects on the Ahuriri estuary.  This was a contributing 

factor in the decision to mothball the plant and relocate and operations 

elsewhere.  I also agree with the LCL submission that self-supplying water (ie. 

from an on-site bore) is can be expected to be a more efficient (ie. less 

wasteful) way to supply water due to the tendency of municipal water supply 

networks to leak.  

63 Secondly, I agree that territorial authorities do have duties under the NPSUD 

to provide for growth including, relevantly, land for business growth.  This is 

specifically provided for in Policy 3.3 of the NPSUD which states that local 

authorities “must provide sufficient development capacity in its region or district 

to meeting the expected demand for business land”. 

64 However, two matters are relevant to understanding this section fully. 
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64.1 The NPSUD’s reference to ‘local authorities’ includes the Hawkes Bay 

Regional Council (as a ‘tier 2’ council).  In other words, the NPSUD 

requires the HBRC to provide sufficient ‘development capacity’ as much 

as it does the territorial authorities. 

64.2 The obligation to provide development capacity does not support the 

differentiating approach proposed.  If PPC9 impedes access to water 

by self-supplied industry, it is “impeding district councils’ [and itself] 

fulling their obligations under the NPSUD” just as much as it would do by 

not allowing growth in municipally supplied industry. 

65 In short, in my opinion, there is nothing in the national policy framework that 

necessitates or justifies the differentiated approach PPC9 proposes for 

industrial water users.  Moreover, there is an express requirement in the 

NPSUD for the regional council to provide ‘development capacity’.   The 

critical point that I do agree with is that the level of overall groundwater 

allocation must, over time, return to sustainable limits.  The NPSFM is clear on 

that and my evidence certainly does not suggest such limits should be 

exceeded. 

Why the LCL proposal is not contrary to the NPSFM 

66 A significant part of s42A Report analysis properly focuses on policy 11 of the 

NPSFM and its requirement that: 

Freshwater is allocated and used efficiently, all existing overallocation is 

phased out, and future over-allocation is avoided. 

67 It is important to note, however, that Policy 11 most sensibly applies at the 

waterbody (catchment or aquifer) scale.  It does not require that there can be 

no increase in take from current use for particular activities in any over-

allocated waterbody.  That would be ‘freeze’ allocation at the status quo. It 

would be highly unlikely to be efficient over time. 

68 Nor does it mean that reductions in allocation (to return a waterbody to a 

state of full, but not over, allocation) need to be uniform across all abstractors.  

Again, such an approach is unlikely to be efficient (in an allocative sense) since 

the cost of making reductions will vary across abstractors.  In the same way, it 

does not require that all abstractors should give up all consented but 

previously unused water or that such a strategy is the most efficient.   It is likely 

that some existing consent holders can forego previously consented by unused 

water without significant cost while for others the cost is significant.   Of course, 

the loss of access to water across existing users will also not have uniform 

implications for wider social and economic community well-being. The loss of 

growth potential of some industries/users will have more significant 

implications for the community than from other industries/users.  

69 Accordingly, while the Council must avoid over-allocation and phase out 

existing over-allocation, it has ample scope (indeed an express responsibility) 

to do that in a way that is most allocatively efficient.  That may well mean that 

some users take a bigger ‘hit’ than others to allow for modest increases by 

some users (all within the defined interim allocation limit). 



  14 

 

 

70 For those reasons, I do not agree with the s42A Report when it states (at 

paragraph 167): 

To make these changes [to allow allocation, transfer and use of 
freshwater above actual and reasonable use] would not allow Council 
to meet its obligations to avoid and phase out over-allocation and would 

not align with the NPSFM2020. 

71 Whether that is true and correct depends entirely on whether PPC9 would 

achieve compensating reductions in allocation across other users/sectors.  

72 Here I consider it instructive to note that Figure 1 of the technical memo 

attached to the s42A report (Appendix 11) very clearly shows industrial use 

(as a whole) has been static over the past two decades while irrigation use has 

grown significantly.  Similarly, Figure 12 of that memo shows that over the past 

decade, municipal take has grown markedly while industry has remained 

static.  In other words, now that PCC9 requires allocation to phased out, 

industry is bearing a considerable burden of that reduction.  It is, in effect 

being penalised for not using more of its consented allocation when it could 

have, in order to now address an over-allocation problem caused by 

significant growth by other sectors. 

73 I am not aware of evidence that suggests that allocation decision offers the 

best socio-economic well-being for the Hawkes Bay community.  

Regional Policy framework 

HPUDS 

74 As noted above, Policy 50 of the notified PPC9 includes reference to the 

HPUDS.  The HPUDS development process considered urban land (residential, 

commercial and industrial) needs for the period to 2045.  In considering those 

needs it took into account existing land use.  In other words, it assumed existing 

large, self-supplied industrial activities will remain and identified only a 

modest need for further industrial land (281 ha).  There was also a clear 

preference for optimising existing zoned industrial land before expanding 

onto greenfield land.  In other words, continued and efficient use of existing 

large sites/activities (such as LCL’s) remain part of the HPUDS approach. 

75 Indeed, the appropriateness of wet industry in the Tomoana and Whakatu 

areas was underlined by a 60ha additional industrial land allocation for ‘wet 

industry’ in those locations. 

76 Key elements of the HPUDS are incorporated into the RPS as discussed below. 

Regional Policy Statement 

77 The Hawke’s Bay RPS contains a section on managing the Built Environment 

(Section 31B).  It contains a suite of objectives and policies that address urban 

growth and implement the HPUDS.  

78 Of some relevance to the issues addressed in this evidence are RPS Objective 

UD3 and Policies UD4.5 and UD13.  These are set out in full in Attachment 1.   
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79 In summary, these provisions require the identification and provision of land for 

the growth of business activities in the Heretaunga Plains sub region.  The 

explanation refers to HPUDS identifying a limited number of areas 

appropriate for additional expansion.  Policy UD4.5 specifies these new 

areas.  Consistent with HPUDS, these include areas in Whakatu, Tomoana and 

Awatoto.  The ‘indicative’ sites are nearby (but do not include) the existing LCL 

sites. 

80 To be clear, consistent with HPUDS, the Built Environment section of the RPS 

does not seek to eliminate or reduce existing industrial areas either inside or 

outside urban areas, but rather seeks to add to them. 

81 RPS Policy UD13 directs territorial authorities to ensure ‘development” (which 

must include the new industrial development to be provided for) is 

appropriately and efficiently serviced with potable water (see specific 

wording provided in Attachment 1).  

82 Accordingly, the way PC9 interacts with the RPS establishes a highly 

inequitable situation.   New and additional water-serviced industrial sites for 

“wet industry” must be provided near LCL’s existing sites.  At, the same time, 

the water necessary to maintain and grow existing wet industry in the same 

locality (ie. LCL’s established sites) is being curtailed by the provisions of PPC9. 

83 The logic of that strategy in terms of efficient resource management (taking 

into account he physical resource and existing capital investment of LCL’s sites) 

is difficult to detect.  In my opinion, it is not consistent with the HPUDS direction 

to support greenfield development in preference to intensification on existing 

self-supplied sites.  Nor is it consistent with Objective LW1 of the RPS which is 

(amongst other things) to ensure “efficient allocation and use of water”.  It is 

highly unlikely to be efficient to take water from an existing established 

industrial user and make it available for some future, currently unspecified 

industrial user in the same or similar location. 

84 For all those reasons I propose that Policy 50 be amended, to state: 

“In making decisions about resource consent applications for municipal, 

and papakāinga and existing regionally significant industry water supply 

the Council will ensure the water needs of future community growth are 

met within water limits and; 

a) Allocate water for population and urban development projections for 

the area according to estimates provided by the HPUDS (2017) to 

2045; and 

aa)  Provide for the continued efficient operation of existing regionally 

significant industry, and for the expansion of that existing industry 

where: 

(i) The quantity of take and use does not exceed the annual 

volume consented for the activity at the time the application 

for replacement take is made; and    
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(ii) Good industry practices for water use efficiency are 

demonstrated to be adopted; and 

(iii) Such take and use would promote sustainable management 

of groundwater resources having regard to the applicant’s 

overall water use in the Heretaunga Plains.  

85 I also propose that a definition of “regionally significant industry” be included 

in the Glossary as follows: 

means an economic activity based on the use of natural and physical 
resources in the region which has been shown to have benefits that are 
significant at a regional or national scale. These may include social, 
economic or cultural benefits.  

PLANNING ASSESSMENT: APPLYING AN ACTUAL AND 

REASONABLE USE TEST  

86 As noted above, Policy 37, requires that replacement consents be assessed 

and granted on the basis of actual and reasonable use. 

87 Similarly, Policy 52 (phasing out over-allocation) prevents any new allocation 

of water and only provides that replacement takes must demonstrate that the 

take represents the actual and reasonable need4. 

88 Actual and reasonable is defined in the Glossary of Terms as: 

Actual and Reasonable in relation to applications to take and use water means;  
a) no more than the quantity specified on the permit due for renewal or any lesser 

amount applied for;  
 
and the least of either;  
 
b) the maximum annual amount as measured by accurate water meter data in the 

ten years preceding 1 August 2017 for groundwater takes in the Heretaunga 
Plains Water Management Unit or in the preceding ten years preceding the 2 

May 2020 as applicable elsewhere if accurate water meter data is available. (If 
insufficient or no accurate data is available either clause a) or c) will apply)  

 
or  

 
c) for irrigation takes, the quantity required to meet the modelled crop water 

demand for the irrigated area with an efficiency of application of no less than 
80% as specified by the IRRICALC water demand model (if it is available for 
the crop and otherwise with an equivalent method), and to a 95% reliability of 
supply where the irrigated area is;  

 
4 This translates in the rules framework as Rules 9 and 10 which limit the quantity of 
water taken that may be taken as a restricted discretionary consent to the ‘actual 
and reasonable’.  Taking water above the actual and reasonable would, in the case of 
a replacement take, be a discretionary activity under Rule 11.  A new take would be 
prohibited under Rule 12. 
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(i) no more than in the permit due for renewal, or any lesser amount applied 
for, and in the case of Heretaunga Plains Water Management Unit, is not 
more than the amount irrigated in the ten years preceding 1 August 2017 
and  

(ii) evidence is supplied to demonstrate that the area has, and can continue to 
be, irrigated and the permit substantially given effect to.  

 

The LCL submission the actual and reasonable use test 

89 The LCL submission opposed the retrospective nature of the test and the lack of 

clarity about whether the reference to year meant calendar year or some 

other period.  Accordingly, it sought that the period be specified as any 12 

month period preceding the date of PPC9 notification (2 May 2020) 

S42A Report on actual and reasonable 

90 The s42A Report addresses the point at paragraph 1370 and from 

paragraph 2062.  In summary, it recommends amendment of the date to 2 

May 2020 as sought by the LCL submission but, as a consequential 

amendment, proposed to change the key metric from the ‘maximum’ take in the 

2010 to 2020 period to the ‘average’ take over that period. 

91 The change to an average is justified on the basis that the 2019-2020 was a 

drought year and water use (for irrigation) was abnormally high for that year.  

It is suggested that this is a consequential change.  Whether that is correct is a 

legal issue that should be addressed in legal submissions.  I address the 

planning merits of the recommended change. 

Planning evaluation 

92 As noted earlier, I propose an amendment to Policy 50 that would mean that 

the limitation of actual and reasonable use would not necessarily apply to 

regionally significant industry under Policies 37 and 52. 

93 Accordingly, on the face of it, how the ‘actual and reasonable’ test applies, 

would not affect LCL sites under my proposal. 

94 However, the event that the hearing panel does not accept that proposal, the 

actual and reasonable test becomes of critical importance.   

95 For those reasons, I address the s42A Report recommendations here.  I agree 

with the change to the 2 May 2020 date for the reasons given in that report 

and for the simple reason that a retrospective date disadvantages those 

abstractors who, for legitimate reasons, increased water use after 2017.   

96 A retrospective date does not take account of complex, multi-site industries 

that are in the process of rationalising production across the region and its 

wider national processing capacity.  It is wrong to assume that any increases 

after 2017 were to “capture” future abstraction rights.  For LCL, the increase 

simply reflected a rationalisation in processing capacity.   

97 As can be seen from Figure 1 on page 6 of this evidence, the GLH site 

increased its take from approximately 310,000m3/yr to 404,000 m3/yr 

between 2017/18 and 2019/20 (23%).  However, at the same time, water 



  18 

 

 

use at its TPP site reduced from approximately 411,000 m3/yr to 

164,000m3/yr over the same 3-year period.  Water use at the Pandora site 

has reduced by approximately 35,000 m3/yr over a similar period.  By 

choosing a 2017 date LCL would be penalised in terms of the water that could 

be reconsented at its GLH site even though, overall, it reduced its water take 

from the Heretaunga aquifer in the 3 years leading up to PPC9 notification.  

98 The remaining issue is whether the actual and reasonable test should apply as 

the maximum take of the period or the average take.  In my opinion it should 

remain as a maximum take as per the notified version. 

99 The justification given in the s42A report for using an average rather than 

maximum take (2019-2020 being a drought year and water takes were 

unusually high) relates solely to irrigation takes.  From LCL’s perspective it took 

568,913m3 for its GLH and TPP sites (combined) in the 2019-2020 July to 

June year but 690,575m3 in the previous 2018-2019 year.  That is, from a 

by-products processing perspective 2019-2020 was not an abnormally high 

water use year at all.  While the atypical irrigation take in 2019/20 is a valid 

concern, it should not affect the regime applying to non irrigation takes.  For 

that reason, I distinguish, in my suggested redrafting of the definition, between 

irrigation takes and other takes. 

100 Using a maximum annual take is important where there has been a clear and 

continuous water use growth path over the 2010-2020 period reflecting 

genuine growth in processing capacity in a plant (coupled with an equally 

obvious reduction in use in other plants on the Heretaunga Plains).  Figures 1 

and 2 on pages 5 and 6 clearly indicate that the GLH plant has experienced 

a steady growth path that started before the regional council declared over-

allocation and signalled the need for clawing back unused allocation.   

101 Equally clear is the reduction in water use from the TPP plant.  Here the issue 

of faulty metering at the TPP site in the period before 2014 has a material 

bearing on the average water use record since the definition does not provide 

for ‘adjustments’ where the data record is partially unreliable.  Using a 

maximum take metric overcomes this issue for the TPP site. 

102 Table 1 below illustrates the significant disadvantage that using an average 

2010-2020 take would mean for LCL. 

Table 1 – Returned water by LCL under different claw back options 

Site Consent 

volume 

(m3/yr) 

Max annual 

take 2010-

2020 

% water 

reduction 

from 

consented 

volume 

Average 

annual 

take 2010-

2020 

% water 

reduction 

from 

consented 

volume 

GLH 725,000 404,687 44% 262,583 64% 

TPP 978,000 514,852 47% 314,489 68% 

Whakatu 1,225,750 201,414 84% 70,503 94% 
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Total 2,806,130 1,120,953 61% 647,575 77% 

*Note, maximums and averages are based on a July to June years.  If they were based on a 2 

May to 1 May year they would be slightly different. 

103 In summary, over all three self-supplying LCL sites an ‘maximum annual’ 

approach to actual and reasonable would mean a 61% reduction from 

previously consented volumes.  An average annual approach would mean a 

77% reduction from previously consented volumes. All this in the context of the 

aquifer needing a 50%5 reduction from currently consented allocations. 

104 The approach is most disadvantageous for the GLH site which under an 

average approach would need to make a 142,000m3/yr (35%) reduction 

from current use. 

105 For those reasons, I propose that the definition of actual and reasonable be 

amended as follows; 

Actual and Reasonable in relation to applications to take and use water means;  

a) no more than the quantity specified on the permit due for renewal or any lesser 
amount applied for; and the least of either;  

b) For irrigation takes the maximum average annual amount of water taken in 
any 12 month period over the as measured by accurate water meter 
data in the ten years preceding 2 May 2020 1 August 2017 for groundwater takes 
in the Heretaunga Plains Water Management Unit or in the preceding ten years 
preceding the 2 May 2020 as applicable elsewhere as measured by accurate 
water meter data if accurate water meter data is available. (If insufficient or no 
accurate data is available either clause a) or c) will apply)  

For all other takes, the maximum amount of water taken in any 12 
month period preceding 2 May 2020 as measured by accurate water 
meter data if accurate water meter data is available. (If insufficient or 
no accurate data is available clause a) will apply.  

106 If the Panel concludes that the change from ‘maximum’ to ‘average’ is not a 

consequential change then part b) of the definition should read as follows: 

b) For irrigation takes the maximum amount of water taken in any 12 
month period over the as measured by accurate water meter data in 
the ten years preceding 2 May 2020 20191 August 2017 for groundwater takes 
in the Heretaunga Plains Water Management Unit or in the preceding ten years 
preceding the 2 May 2020 as applicable elsewhere as measured by accurate 
water meter data if accurate water meter data is available. (If insufficient or no 
accurate data is available either clause a) or c) will apply)  

For all other takes, the maximum amount of water taken in any 12 
month period preceding 2 May 2020 as measured by accurate water 
meter data if accurate water meter data is available. (If insufficient or 
no accurate data is available clause a) will apply.  

 
5 See Appendix 11 Technical Memo Water Quantity which indicates that currented 
consented volume of groundwater is 180Mm3/yr (against the proposed interim 
allocation of 90Mm3/yr). 
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OTHER MATTERS 

107 Two other matters were raised by the LCL submission and have been, in my 

opinion, appropriately addressed by the 42A Report. These are discussed 

briefly below. 

No presumption of efficiency reductions 

108 As noted in the LCL submission, Policy 52 assumes that efficiency gains are 

always possible and seeks that such gain be made.  However, in practice, 

efficiency gains may not always be possible.  This will be true for example, for 

uses that are operating at good industry practice and already employing best 

available practices and technologies. Mr Lowe points out, as an example that 

TPP plant has already achieved water use reductions as it works towards 

meeting international standards. 

109 The LCL submission accordingly sought that Policy 52(b) (ii) be amended to 

recognise the efficiency gains should be required where necessary to shift a 

user to good industry practice. 

The s42A report on efficiency 

110 The S42A supports the point made in the LCL submission and proposes an 

amendment to Policy 52 (b) (ii). 

(ii) impose conditions that require implementation of industry good management 
practice for efficiency of water use gains to be made, including through 
altering the volume, rate or timing of the take, and requesting providing 
information to verify efficiency of water use relative to industry good practice 
standards; 

111 In my opinion, the solution of proposed in the s42A report is appropriate and 

should be adopted. 

Flow maintenance (stream augmentation) 

112 Policy 39 of PPC proposed that applicants would need to cease groundwater 

abstraction when a stream maintenance trigger was reached or engage in 

stream augmentation. 

113 The LCL submission pointed out a wide range of practical issues with Policy 39 

including that matter of lags and the potential that ceasing groundwater 

abstraction would have no material bearing on surface water flows when the 

groundwater takes were not directly connected to surface water. 

114 In relation to the augmentation scheme, the LCL submission points out that the 

Policy 39 proposal lacks clarity on a range of key matters such as how much 

augmentation is required, where the water for augmentation might come from, 

where the augmentation must occur, how it could be practically delivered 

within the time required and, in particular, the inefficiency of individual 

groundwater take consent holders developing individual augmentation projects 

when what is clearly required is collective action led by the regional council. 
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115 I agree that the issues set out in the LCL submission mean that the scheme as 

proposed in Policy 39 of the notified version of PPC9 is fatally flawed. 

116 I note that the s42A Report, supports the Council’s own submission on this 

matter that the Policy 39 be deleted and replaced.  The replacement policy 

essentially sets out a process by which council develops (in consultation with iwi 

and other relevant parties) and implements a ‘solution’ to address flow 

maintenance (with funding shared across permit holders). 

117 I support this policy.  In my opinion, it is likely to be both more efficient and 

more effective than Policy 39 as notified.  

 

 

Dated:     7 May 2021 

 

Gerard Willis  
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Attachment 1 – Selected RPS Provisions 

 

PROVISION FOR BUSINESS LAND (HERETAUNGA PLAINS SUB-
REGION) 

OBJ UD3 Identify and provide for the land requirements for the growth of business 
activities in the Heretaunga Plains sub-region in a manner that supports 
the settlement pattern promoted in OBJ UD1.  

Principal reasons and explanation  
The provision of adequate land for future business activities is important for long term 
economic growth and the provision of both employment and services to the sub-region’s 
existing and future communities. HPUDS2010 identified that there is already an adequate 
supply of commercial land within the Heretaunga Plains sub-region to accommodate 
projected demand and growth. In relation to industrial land, HPUDS2010 identified a 
limited number of areas appropriate for additional industrial land expansion and growth. 
These additional areas (identified in Policy UD4.5) are expected to accommodate 
projected growth and demand for industrially-zoned land out to 2045, and any additional 
growth in the event that the projections change from what was anticipated in HPUDS2010.  

APPROPRIATE INDUSTRIAL GREENFIELD GROWTH AREAS 
(HERETAUNGA PLAINS SUB-REGION) 

POL UD4.5 Within the Heretaunga Plains sub-region, areas where future industrial 
greenfield growth for the 2015-2045 period have been identified as 
appropriate, subject to further assessment referred to in POL UD10.1, 
POL UD10.3, POL UD10.4 and POL UD12, are :  

a)  Irongate industrial area  
b)  Omahu industrial area  
c)  Whakatu industrial area  
d)  Tomoana industrial area  
e)  Awatoto industrial area  

The indicative locations of the above areas are shown in Schedule XIVb  

SERVICING OF DEVELOPMENTS (REGION)  

POL UD13 Within the region, territorial authorities shall ensure development is 
appropriately and efficiently serviced for the collection, treatment, disposal 
or re-use of sewage and stormwater, and the provision of potable water 
by:  

a)  Avoiding development which will not be serviced in a timely manner to 
avoid or mitigate adverse effects on the environment and human 
health; and  

b)  Requiring these services to be designed, built, managed or upgraded 
to maximise their ongoing effectiveness.  
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